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FENNEMORE CRAIG, P.C.
Jay L. Shapiro (No. 014650)
Patrick J. Black (No. 017141)
3003 North Central Avenue, Suite 2600
Phoenix, Arizona 85012
Telephone (602) 916-5000
Attorneys for Payson Water Company

DOCKFTU) HY

BEFORE THE ARIZONA CORPORATION COMMISSION

IN THE MATTER OF THE COMPLAINT
OF STEVE PRAHIN,

DOCKET NO: w-03514A-07-0386

Complainant,

v.

P AYS ON WATER COMP ANY,

Respondent.

MOTION TO DISMISS FOR FAILURE
TO STATE A CLAIM

Pursuant to Rule 12(b)(6), Ariz. R. Civ. P., Respondent Payson Water Company

("Payson Water" or "Respondent")  hereby moves to dismiss Steve Prahin 's

("Complainant") complaint for failure to state a claim for which relief can be granted.

1 .

MEMORANDUM OF POINTS AND AUTHORITIES

Factual Background
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1. Payson Water holds a Certificate of Convenience and Necessity ("CC&N")

issued by the Arizona Corporation Commission ("Commission"). The CC&N gives

Payson Water the right to provide water utility service to customers in the Payson area of

Gila County, Arizona. On May 5, 2006, in Decision No. 68696 (Docket No. W-0354lA-

05-0729), the Commission granted a variance to an existing moratorium on new service

connections, and ordered Payson Water to connect the Whispering Pines Fire District and

eight additional new customers, which included Complainant.
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2. On Octobe r 26, 2006, Compla inant filed a  le tte r in Docke t No. W-03541A-

05-0729 in which he  e xpre s s e d a n opinion a bout the  e xis ting mora torium, a lle ge d tha t

Payson Wate r was  under-utilizing ava ilable  wa te r in the  a rea , and made  representa tions

a bout a lle ge d comme nts  ma de  to him in a  pa rking lot. Compla ina nt a lso re que s te d tha t

the  Commiss ion amend Decis ion No. 68696 by revis ing the  mora torium to a llow three  (3)

ne w conne ctions  pe r month for a  full ye a r, a nd to  e xte nd monitoring a nd re porting

requirements  imposed on Payson Water for another twelve  (12) months .

3. On Nove mbe r 30 , 2006, the  Commis s ion 's  he a ring  d ivis ion  is s ue d  a

procedura l orde r requiring Payson Wate r to submit a  written re sponse  to Compla inant's

Octobe r 26, 2006 le tte r by Janua ry 2, 2007. On Janua ry 4, 2007, Payson Wate r filed its

Response.

4. In  its  Re s pons e ,  P a ys on  Wa te r ca te gorica lly de n ie d  Compla ina n t's

a llega tions  concerning parking lot conversa tions . In addition, Payson Water re fe rred to its

De ce mbe r 26, 2006 re port on wa te r s upply a lte rna tive s  for the  Ge ronimo Es ta te s  a nd

Elus ive  Acre s  s ubdivis ions  in re butting Compla ina nt's  cla ims  of unde r-utilize d wa te r

supplies in the area.

5. On J une  25, 2007, Compla ina nt file d a  forma l compla int a ga ins t P a ys on

Wa te r. The  firs t fe w pa ra gra phs  of this  "forma l compla int" re fe r s pe cifica lly to ma tte rs

a lre a dy be ing a ddre s s e d in Docke t No. W-0354lA-05-0729 -- tha t a  portion of Pa ys on

Water's  January 4, 2007, Response  was "insulting" to him personally, and tha t recent da ta

illus tra te s  tha t wa te r is  be ing unde r-utilize d in the  Ge ronimo Es ta te s  a nd Elus ive  Acre s

subdivis ions . The  rema inde r of the  compla int a lleges  tha t Respondent utilize s  "bullying"

ta ctics  in de a ling with cus tome rs , a nd que s tions  whe the r more  s hould be  re quire d to

e ns ure  Pa ys on Wa te r is  complying with wa te r qua lity re gula tions . De s pite  his  va rious

a llega tions , the  Compla inant fa ils  to request any specific re lie f.
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6. On Octobe r 16, 2007, a  proce dura l confe re nce  wa s  he ld. During  the

procedura l confe rence , Compla inant expla ined tha t his  compla int was  about the  Payson

Water s torage  sys tem, and wanted to discuss  potentia l improvements  in order to increase

wa te r s upp ly fo r cus tome rs  re s id ing  in  the  Ge ron imo Es ta te s  a nd  Elus ive  Acre s

subdivis ions . Despite  the  fact tha t wa te r supply is sue s  have  a lready been addre s sed in

Do c ke t No .  W -0 3 5 4 lA-0 5 -0 -2 9 ,  P a ys o n  W a te r n e ve rth e le s s  a g re e d  to  h o ld  a n

informational meeting with cus tomers  to discuss  the  s torage  and dis tribution sys tem.

7. On November 10, 2007, Payson Wate r he ld a  mee ting with cus tomers  from

Ge ronimo Es ta te s  a nd Elus ive  Acre s . The  me e ting wa s  a tte nde d by Commiss ion S ta ff.

Afte r the  me e ting, Commiss ion S ta ff me mbe r Bra dle y Morton tile d a  me mora ndum with

Adminis tra tive  La w J udge  Node s  e xpla in ing  wha t wa s  d is cus s e d  a t the  me e ting .

Mr. Morton s ta ted tha t:

The  prima ry conce rns  by re s ide nts  we re  a  re que s t for a  ne w we ll
and/or the  deepening of the  Ge ronimo Well a s  we ll a s  increa sed s torage .
The  incre a s e d s tora ge  would  a llow it to  fill during the  we e k s o  whe n
we e ke nd re s ide nts  come  up the re  would be  no outa ge s . The y would a lso
like  to s e e  e nough we ll production to a llow the  Mora torium to be  lifte d.
The re  wa s  a  brie f public comme nt s e s s ion followe d by que s tions  a nd
answers.

8. Payson Wate r has  agreed to mee t with re s idents  once again to discuss  the

Geronimo Es ta te s  and Elus ive  Acre s ' wa te r sys tems , including is sues  conce rning wa te r

supply and s torage . Payson Water asserts  tha t such discuss ions  perta in to issues  re la ting

to Docke t No. W-0354lA-05-0729, a nd tha t the  dismis sa l of the  compla int will not a ffe ct

its  continued open dia logue in this  regard.
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11. Legal Analys is

9. The  de fense  of fa ilure  to s ta te  a  cla im for which re lie f can be  granted may

be  a sse rted in a  motion to dismiss . See Ariz. R. Civ. P . 12(h). Dis mis s a l for fa ilure  to
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s ta te  a  cla im is  appropria te  when, "'a s  a  matte r of law pla intiff[ ] would not be  e ntitle d

to re lie f unde r any inte rpre ta tion of the  facts  susceptible  to proof."' Rowla nd v. Ke llogg

Brown & Root, Inc., 210 Ariz. 530, 534, 115 P .3d 124, 128 (App. 2005), quoting Fide lity

Se c. Life  Ins . Co. v. S ta te  De pa rtme nt of Insura nce, 191 Ariz. 222, 954 P .2d 580, 582

(1998). The  non-moving pa rty s hould be  give n a n opportunity to a me nd the  compla int

only if a n a me ndme nt would cure  its  de fe cts . Wiggle s worth v. Ma uldin, 195 Ariz. 432,

439, 990 P.2d 26, 33 (App. 1999).

10. The  Compla inant fa ils  to s ta te  a  cla im for which the  Commiss ion can grant

re lie f. The re  is  no a lle ga tion of a ny viola tion by P a ys on Wa te r of Arizona  la w, or a ny

rule , re gula tion or orde r of the  Commis s ion. In fa ct, a  ma jority of the  compla int ra is e s

issues  currently be ing addressed in Commiss ion Docket No. W-03541A-05-0729.

11. Eve n if the  Re s ponde nt's  J a nua ry 4, 2007, Re s pons e  file d in Docke t No.

W -0 3 5 4 1 A-0 5 -0 7 2 9  wa s  "in s u ltin g " to  th e  C o mp la in a n t,  wh ic h  P a ys o n  W a te r

ca tegorica lly denies , the  Commiss ion has  no s ta tutory bas is  to grant re lie f for wha t might

be  cons ide re d a  tort. Like wise , the  Commiss ion ca nnot gra nt re lie f for a lle ge d "bullying

ta c tic s " tha t P a ys on  Wa te r a lle ge d ly e mploys  in  de a ling  with  cus tome rs ,  wh ich

Respondent ca tegorica lly denies  ever occurred, in the  absence  of any viola tion of Arizona

law or Commiss ion rule  or orde r.

12. It is  clea r from Compla inant's  own presenta tion during the  October 16, 2007

proce dura l confe re nce , a s  we ll a s  Mr. Morton's  Nove mbe r 10, 2007 me mora ndum, tha t

the  bas is  of the  compla int re la tes  to matte rs  a lready addressed in Docke t No. W-03541A-

05-0729, the s e  ma tte rs  include  P a ys on Wa te r's  s tora ge  s ys te m a nd wa te r s upply,

continua l pumping of wa te r by exis ting we lls  and lifting the  mora torium.

13. Compla inant's  comments  conce rning necessa ry precautions  to protect the

qua lity of Pa ys on Wa te r's  wa te r s upply fa il to a lle ge  fa cts  s ufficie nt to s upport a  cla im

tha t pre ca utions  ha ve  not be e n imple me nte d. Pa yson Wa te r is  curre ntly in complia nce
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with a ll Arizona  De pa rtme nt of Environme nta l Qua lity rule s  a nd orde rs  gove rning wa te r

quality and s torage requirements .

14. Even if Compla inant were  a llowed to amend his  compla int to a llege  specific

viola tions  of Arizona  law and/or Commiss ion rule  or decis ion to address  the  conce rns  he

e xpre s s e d during the  proce dura l confe re nce  a nd community me e ting, the  Commis s ion

its  S ta ff Re port da te d  J a nua ry 2 ,  2007 , file d  in  Docke t No . w-03541A-05_0729 ,

Commis s ion  S ta ff re comme nde d  tha t the  Commis s ion  no t a dop t Compla ina n t's

suggestions.

CO NCLUS IO N

Compla ina nt's  a lle ga tions  conce rning pe rs ona l ins ults  a nd bullying ta ctics  by

Pa yson Wa te r a re , e ve n if true , non-a ctiona ble . Compla ina nt's  conce rns  a bout Pa yson

Water's  s torage  capacity, wa te r supply and the  current mora torium have  been addressed

by the  Commis s ion  in  Docke t No. W-()354lA-05-0_29. Furthe rmore , none  of the

conce rns  re sult in a  spe cific a lle ga tion tha t Pa yson Wa te r ha s  viola te d Arizona  la w, or

ru le ,  re gu la tion  o r o rde r o f the  Commis s ion . As  a  cons e que nce , P a ys on Wa te r

respectfully requests  tha t the  Commission dismiss  the  complaint because  Complainant has

fa iled to s ta te  a  cla im for which re lie f can be  granted.

RES P ECTFULLY S UBMITTED this  m da y of J a nua ry, 2008.

FENNEMORE CRAIG, P .C.

By
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Jay L. Shamir
Pa trick J . Black
3003 North Centra l Avenue , Suite  2600
Phoenix, Arizona  85012
Attorneys  for Payson Water Company
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ORIGINAL and thirteen (13) copies
of the  foregoing filed this n t h day of January, 2008:

Docke t Control
Arizona  Corpora tion Commiss ion
1200 W. Washington St.
Phoe nix, AZ 85007

Copy of the  foregoing hand delivered
this n t h day of January, 2008 to:

Dwight Nodes , Ass is tant Chie f Adminis tra tive  Law Judge
He a ring Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington
Phoe nix, Arizona  85007

Bradley Morton, Consumer Services
Utilitie s  Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoenix, Arizona  85007

Copy of the foregoing mailed
this n t h day of January, 2008 to:

S te ve  P . P ra hin
HC  7 ,  Bo x 4 5 2

P a ys o n ,  AZ 8 5 5 4 1
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